Regulation in a Time of Turbulence

Cary Coglianese” & Daniel E. Walters™

The modern world is a regulated one. We call on regulation to provide a steadying hand
when market processes fail' and sometimes to express society’s deep value commitments, such as
nondiscrimination.” As a result, in a wotld that is increasingly turbulent—buffeted by changes in
climate, social and political forces, and technological developments—we see regulation at the fore.

As regulatory scholars, we see the turbulence of today and its regulatory implications
happening all around the world—and even in our own neighborhoods. The editors of this volume
live in two different parts of the United States—one of us in the northerneastern part of the country,
the other in the South. In just the two states in which we reside—Pennsylvania and Texas—we can
feel the palpability of growing climatic, technological, social, and political turbulence. That
turbulence—and its implications for regulation—are increasingly impossible to overlook.

Consider first the state of Texas. Compared to twenty years ago, Texas might as well be
considered a different state today, with rapidly changing demographics and patterns of growth and
immigration have put pressure on existing public infrastructure and services. Climate change has,
like other parts of the world, exposed the state to bouts of both extreme heat and extreme cold. The
regulated electric power system, for example, failed horribly in February 2021 when Winter Storm
Uri forced grid regulators to shut off power for millions of Texans for days, causing 246 deaths and
an estimated $300 billion in economic damages.’

Moreover, the state’s grid regulator—which is largely separate from the rest of the United
States—now faces the need to improve electricity reliability not only in the face of climate change
but also a surge of new cryptocurrency mining operations and artificial intelligence data centers that
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stretch the state’s electricity capacity even further.* Meanwhile, Texas’s heavily populated
international border region with Mexico has been pushed to the limits by a surge in migration from
South and Central America that even defenders of immigration acknowledge is an infrastructure and
services crisis.” In sum, it is clear to neatly anyone living in the Lone Star State that new risks,
liabilities, and challenges are rippling through Texas sometimes at a pace that might seem to be
faster than regulators can respond.

At the same time, and despite its proudly libertarian reputation, Texas stands as a prime
example of how regulation is increasingly situated at the center of the culture wars in the United
States. Even before the Supreme Court overturned its Roe v. Wade decision in 2022 and opened the
floodgates to restrictions on abortions across the United States, the Texas legislature adopted
controversial regulations that authorized private parties to sue doctors who provided abortions that
were otherwise protected, at the time, by the U.S. Constitution.’ In the wake of Dobbs v. Jackson
Women’s Health Organization overturning Roe, Texas, like many other states, has thrown lives into
chaos by prohibiting abortions even in some instances when the procedure is necessary for the
health of the mother.” At the same time, Texas has joined, and in some ways led, a nationwide effort
to regulate the bounds of acceptable speech in schools and on campus.® Even in the halls of public
higher education institutions, which have long been thought to enjoy a special immunity from
regulation due to the interest in academic freedom, Texas has sought to police diversity, equity, and
inclusion initiatives.’

In Pennsylvania, where the issues might seem somewhat different, the story of regulatory
turbulence is much the same. As one of a handful of swing states, Pennsylvania has been ground
zero in U.S. national electoral politics and, by extension, the regulation of voting. In the wake of the
2020 national election, former President Donald Trump and his supporters filed scores of lawsuits,
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many of them in Pennsylvania, seeking to overturn the results of the election.'” While these lawsuits
were mostly dismissed by the courts as frivolous, the effort was enough to drive Pennsylvania, as
well as the rest of the country, to look closely at election systems for vulnerabilities that might need
better regulation and insulation."'

Outside of turbulence surrounding electoral processes, Pennsylvania, like Texas, finds itself
at the center of a changing energy regulatory landscape. For the last 20 years, Pennsylvania has
experienced a shale natural gas boom, driven on by hydraulic fracturing techniques.'” As a result,
energy companies have been proposing new natural gas pipelines and other infrastructure.”” Many of
these projects have imposed new challenges on a Federal Energy Regulatory Commission that has
responsibility for assessing both the public need for such infrastructure and the climate impacts of
it,'"* setting up heated regulatory fights that are sometimes ending up in court.”

Pennsylvania is also not immune to the regulatory issues surrounding immigration. The
state’s largest city, Philadelphia, has worked to adopt “sanctuary” policies to provide a safe haven for
migrants.'® More recently, the politics of immigration in Pennsylvania has been complicated by the
politics of immigration in Texas, as the latter state has been busing migrants to northern cities like
Philadelphia, putting pressure on them to reconsider some of their related regulations and policies."’
Despite being on the opposite end of the country and nowhere near an international border,
Pennsylvania now finds itself affected by turbulence over international migration.
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These are just some of the ways that the turbulence of our times affects the politics and
substance of regulation in our own states of residence. But the views from our perches in Texas and
Pennsylvania is not dissimilar to the views in localities, regions, and countries around the world. We
are witnessing everywhere a major unfolding global crises of climate change, pandemics,
technological disruption, economic, social and political inequality, mass migration, trade instabilities
and tensions, and reactionary and populist, nationalist, and even authoritarian political movements.
Often, these crises interact with one another in complex ways that make the collective challenge akin
to a “wicked problem,” which tend to resist resolution.®

Global climate change has already had significant impacts on both natural ecosystems and
public health."” Predictions for continued warming carry warnings of worsening natural disasters,
food insecurity, population displacement, and even war—with the brunt of these harmful effects
often disproportionately affecting the most vulnerable and least wealthy parts of the world or
segments of society.”’ Some of these impacts, such as mass climate-driven migration, are becoming
less prediction and more reality. In May 2024, unprecedented flooding in Brazil, likely caused or
exacerbated by climate change, resulted in 150 deaths and the displacement of more than 620,000
people.” Globally, an estimated 7.7 million people have been internally displaced in 82 countries due
to climate change, and those numbers are expected to grow to 216 million by 2050.** Societal efforts
to counteract these risks by mitigating the root causes of climate change—fossil-fuel-based
emissions—have in turn fomented popular uprisings and backlash to carbon taxes in places like
France and Canada,” as well as mounting antagonism between world powers over protective
restrictions on trade meant to implement green industrial policy at the national level.”* Policymakers
sometimes hold out hope for technological answers that might alleviate the climate crisis without the
need for painful changes to established routines of modern life, but even these sci-fi-sounding
technological solutions—Iike using artificial intelligence (Al) to identify and automatically implement
more efficient ways to use energy, or injecting sulfates in the upper atmosphere to cool the planet—
present their own regulatory challenges.”
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Al more generally appears poised to deliver massive disruptive change across the globe,
eliminating or transforming labor markets as machines come to perform an increasing array of tasks
handled until now by people.” They are also presenting their own atray of risks that merit the
deployment of sensible and vigilant regulatory responses.”” The Al tools that drive the social media
platforms that have become ubiquitous around the world are helping to fuel an epidemic of mis- and
dis-information that extremist political movements and aspiring dictators alike have capitalized on to
subvert free democracies and to distract from the global responsibility to address systemic societal
risks.”® Al presents an array of other disquieting concerns about losses of autonomy and privacy as
well as new types of safety and discrimination risks”—all with salient regulatory implications.
Sometimes these implications are directly affecting the work of regulators in more traditional spaces,
as the availability of regulatory information and the rapid communication with regulators and about
their work is transforming relatively obscure forums for policymaking into arenas that are very much
now in the public spotlight.

Individually and in concert, these sources of turbulence in every part of the world seem
more pervasive, more interconnected, and more severe, than at any other point in modern history.
And as our own parochial examples from Texas and Pennsylvania indicate, these global trends are
hitting home in all our communities. They are just as true for regulators in Tokyo and Paris, or in
Thailand and Pakistan. The discomfort and even peril of current social, political, and economic
conditions calls out for a steadying hand of sensible and just forms of regulation.

Regulatory Answers for Turbulent Times

Previous episodes of social and economic turbulence have had their own regulatory
implications. Rapid industrialization in the late 19" century in the West prompted progressive
reformers in nations around the world to reconceptualize the relationship between markets,
government, and the people.”” Out of the depths of the Great Depression in the United States in the
1930s, regulation emerged as a key plank in the public policy response to the economic fallout.”
Similarly, as new environmental and social threats emerged in the middle of the 20™ century around
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the globe, new systems of regulation emerged in countries everywhere that aimed to protect their
publics from health threats and proactively clean up spoiled environmental resources and address
workplace hazards.”

After decades of relative economic statis through public or private monopoly ownership of
key infrastructure, many countries came to favor a new era of privatization and deregulation—or at
least new forms of lighter-touch regulation.” Yet through it all, regulation and its centrality to
market activity and societal controversy has never faded—indeed, in the face of privatization,
demands for regulation have often grown. Given the historical trajectories, it seems safe to expect
that the response to the turbulent trends of the current era will produce pressures for a new wave of
regulation—or perhaps a different kind of regulation than we have seen before, responding to the
distinctive threats of today, whether they are threats to democracy or threats posed by technology,
climate change, and inequality.

Regulators around the world and at every level appear to be taking what might turn out to be
initial steps in the direction of a new regulation for a turbulent era. Just a few examples of these
steps include the European Union’s adoption of comprehensive Al legislation,™ a nascent but
emerging green industrial policy agenda in the United States,” and international efforts to improve
pandemic preparedness in the wake of the tragic COVID-19 pandemic.® Whether these responses
bring us genuinely new varieties of regulation or simply new riffs on old themes, there is little doubt
that regulators are preparing themselves for decades of work smoothing out the turbulence of our
times.

One motivation for this volume is simply to take stock of this emerging regulatory response
to our turbulent era. It can be difficult to appreciate the degree to which regulation as a whole is
evolving to meet the moment without diving deep into particular regulatory domains and surveying
how regulators are addressing threats within their purview. The converse is true as well: it can be
difficult to understand exactly how regulators are responding to the threats they individually regulate
without placing those actions in the context of a more global, trans-substantive perspective.

The Challenge of Regulating in a Turbulent Era
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As much as it seems a sure bet regulation will play an increasingly important role as a
solution to problems created by an increasingly turbulent world, it also seems likely that regulation
itself will be affected by the turbulence. Regulatory challenges are presented by every major force
bearing down on the world today—and regulation faces enormous headwinds as it is called on to
play a greater role than in previous eras. This volume aims to shine a light on a distinctive feature of
this turbulent era: namely, that so much of today’s turbulence creates regulatory turbulence. Regulatory regimes
are likely to be adversely disrupted at a time when they also will need to be strengthened and
reconfigured to deliver public value under conditions of great uncertainty.

We see at least three broad implications for regulation from our turbulent era.

First, and most obviously, the turbulence of today can be expected to stretch the capacity of
regulators to keep up with the exponential growth of informational demands and lightning-fast pace
of societal and market changes.”” Technologies such as artificial intelligence are not only proliferating
that will need to be regulated but these changes will also complicate efforts to monitor and detect
violations.” Unless regulators arm themselves with new information—and keep up to date with
rapidly evolving technological trends—they will quickly fall behind in their efforts. As it is, regulators
in the United States and abroad are already taxed and under-resourced, and in many cases greater
investment in regulatory capacity is a political nonstarter.

Second, regulatory responses can lead to backlash that might undermine support for the
regulatory task.” In the United States, widespread resistance to both face-masking protocols and
vaccine requirements helped contribute to a lackluster pandemic response compared to other
nations.*” Many of these public health efforts were challenged in court and, surprisingly, some
prevailed—no doubt in part due to some judges’ more general regulatory antipathy.* Somewhat
perversely, the more challenging the problem in need of regulation is, and the more innovative or
stringent the regulatory response is, the greater likelihood that the regulatory response will be viewed
as intrusive or even illegal—at least in the United States, under an emerging “major questions”
doctrine.” Beyond the United States, broader trends favoring authoritarian populism in many patts
of the globe can lead opportunistic political leaders to stoke the fires of anti-regulatory sentiments.*’

Finally, regulators have almost always been siloed (usually because regulation reacts to the
latest crisis), but that may need to change if regulators are going to be effective in a time when
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regulatory threats are so interconnected. It is reasonable to expect that regulators will increasingly be
forced to collaborate with each other across subject-matter domains and jurisdictional boundaries to
ensure that problems are tackled synoptically. Sometimes, rather than cooperation, there might be
competition or even antagonism between regulators in different systems or at different levels of
government. For instance, we have already seen deep inter-governmental conflicts emerge as Texas
has attempted to regulate migration at the Southern border in ways that the federal government does
not support.* It may also be that new regulatory institutions—both public and private—will emerge
to fill regulatory gaps that become visible. The institutional politics that will flow from all of this will
themselves be a source of turbulence for regulators interested in regulating in the face of turbulence
around the world.

This Volume

It is unquestionable that our world’s deep social, economic, technological, ecological, and
political turbulence has profound implications for regulation. This volume surfaces these
implications by exploring the many facets of our turbulent world and their regulatory implications in
specific areas. Topics explored in this volume by world-recognized experts include:

®  Financial technology (“Fintech”), covered by Hilary Allen, Professor of Law at the
American University Washington College of Law;

»  Social media, covered by Hannah Bloch-Wehba, Associate Professor of Law at the
Texas A&M University School of Law;

» Al covered by Joanna Bryson, Professor of Ethics and Technology at the Hertie
School;

»  Reproductive rights, covered by Greer Donley, Associate Professor of Law at the
University of Pittsburgh School of Law;

»  ESG backlash in business regulation, covered by Lisa M. Fairfax, Presidential Professor
at the University of Pennsylvania Carey Law School;

»  Technology and public engagement in regulation, covered by Michael Eric Herz, Arthur
Kaplan Professor of Law at Cardozo School of Law;

»  Antitrust, covered by Herbert Hovenkamp, James G. Dinan University Professor at
the University of Pennsylvania Carey Law School;

*  Democratic backsliding, covered by Aziz Z. Huq, Frank and Bernice J. Greenberg
Professor of Law at the University of Chicago School of Law;

»  Public trust and regulation, covered by David Levi-Faur, Professor in the Department of
Political Science and School of Public Policy, Hebrew University of Jerusalem;

*  Global trade, covered by Petros C. Mavroidis, Edwin B. Parker Professor of Foreign
& Comparative Law at the Columbia Law School;

= Climate change, covered by Hari M. Osofsky, Dean and Myra James Bradwell
Professor of Law at the Northwestern University Pritzker School of Law;

®  Pandemics, covered by Alexandra Phelan, Associate Professor at the Johns Hopkins
Bloomberg School of Public Health;
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»  Gender identity and sexual orientation, covered by Dara Purvis, Professor of Law at the
Temple University Beasley School of Law;

*  Inequality and racial justice, covered by Sofia Ranchordas, Public Law Professor at the
University of Groningen;

»  Migration, covered by Cristina Rodriguez, Leighton Homer Surbeck Professor of Law
at the Yale Law School;

®  Populism, covered by Dani Rodrik, Ford Foundation Professor of International
Political Economy at the John F. Kennedy School of Government at Harvard
University;

*  Democracy and elections, covered by Joshua Sellers, Professor of Law at the University
of Texas School of Law.

Conclusion

As this extraordinarily sweeping set of topics indicates, getting a handle on regulation in a
turbulent era requires thinking quite broadly, even about topics that have not so far been viewed as
classically regulatory problems. Given the uncertainties of the future, it seems likely that even the
sweeping coverage in this volume will not exhaust all the venues where we expect regulation to be
challenges in the future nor where sound regulatory policy will need to play an increasingly
important role over the decades to come. As much as it is our hope that the chapters in this volume
collectively bring us closer to an understanding of regulation in our present turbulent era needed to
inform effective policy deliberation in the future, because turbulence is both widespread and can be
unpredictable, it is entirely possible that this book will constitute but the first volume grappling with
regulation in a turbulent era.



